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Regulatory Background 
 
 Reference should be made to the following parts of the PERM regulation 
pertaining to determination of the prevailing wage as follows (all citations are to 20 
C.F.R. Part 656) – Labor Certification Process for Permanent Employment of Aliens in 
the U.S. Section 656.3 contains a definition of area of intended employment, as well as a 
definition of prevailing wage determination (PWD). 656.10(c) regarding the offer of the 
prevailing wage. Subpart D – Determination of Prevailing Wage 656.40 and 656.41. 
 
Procedure 
 
 The employer must request a prevailing wage determination from the SWA prior 
to filing the application. Documentation of the prevailing wage must be maintained by or 
on behalf of the employer. 
 
The prevailing wage is determined by reference to the following order: 
 
1. The job is covered by a collective bargaining agreement. 
 
2. If not covered by a collective bargaining agreement, the DOL’s OES survey is used 
unless the employer provides an acceptable alternative survey.  The employer may also 
utilize a wage determination under the Davis-Bacon Act or under the McNamara-O’Hara 
Service Contract Act. The new definition of area of intended employment at 656.3 makes 
clear that the area within the normal commuting distance of the place of employment may 
be utilized for prevailing wage purposes. If the place of intended employment is within a 
metropolitan statistical area (MSA) or a primary metropolitan statistical area (PMSA), 
any place within the MSA or PMSA is deemed to be within normal commuting distance. 
Not all locations within a consolidated metropolitan statistical area (CMSA) will be 
deemed automatically to be within the normal commuting distance. A location outside of 
the MSA, PMSA or CMSA may be within the normal commuting distance and, hence, a 
survey encompassing areas outside of the census definitions can be utilized. 
 
3. The SWA will determine the validity period of prevailing wage, which may be no less 
than 90 days or more than one year from the determination date. The application must be 
submitted during the validity period of the prevailing wage determination. 
 
4. If the employer submits an alternative wage survey, the employer must provide the 
SWA with the survey methodology sufficient to allow the SWA to make the 
determination about the adequacy of the data and the validity of the statistical 
methodology. Criteria for the employer survey have not appeared to have changed since 
GAL 2-98. 
 

THE PERM BOOK 2008-2009 Edition

303



5. There are special rules for institutions of higher education and research entities which 
takes into account the wage levels of employees only at such institutions and 
organizations. There is also a special rule for professional athletes which apply the 
professional sports collective bargaining agreements. 
 
6. If the employer disagrees with the skill level assigned to the job opportunity or if the 
SWA rejects the employer survey, the employer may submit one supplemental response. 
If the employer is dissatisfied, the employer may appeal the determination under 656.41. 
 
7. There is an appeal available to the certifying officer and then to BALCA.  The 
employer is not prohibited from submitting a second wage request. 
 
Determining the Prevailing Wage 
 
 Previously, the OES has used a prevailing wage model that encompassed only 
two levels of employment. There was a Level 1 entry level that was characterized by little 
or no experience requirements and the individual working under relatively close 
supervision on simple to moderate tasks. Once an individual got beyond the entry level 
they went into a Level 2, which was for individuals who are fully qualified. 
 
 Congress stepped in Division J, Title IV of the Consolidated Appropriations Act, 
2005, passed by Congress and signed into law on December 8, 2004. Section 423 amends 
Section 212(p) of the INA to require the employer offer 100% of the wage rate 
determined (as abrogating the 95% rule) and directing that where the Secretary of Labor 
uses or makes available to employers a governmental survey to determine the prevailing 
wage, the salary shall provide at least four levels of wages commensurate with 
experience, education and level of supervision. Where an existing government survey has 
only two levels, two intermediate levels were created by dividing by three, the difference 
between the two levels offered, adding the quotient thus obtained to the first level and 
subtracting that quotient from the second level. By amending Section 212(p), the 
statutory amendment applies to both H-1Bs and permanent applications. 
 
 This author had hoped that this would result in a relatively simple computation of 
the prevailing wage. The Labor Department would indicate a number of years of 
experience that would apply to each level. In most commercial surveys such as the 
Watson Wyatt Data Services survey, which has been widely accepted by the Labor 
Department, will simply indicate a Level 1 entry level, a Level 2 with one to three years 
of experience, and a Level 3 at three to five years of experience. Hopes that such a 
relatively simple system would be utilized were dashed on March 8, 2005 when the 
Labor Department came out with and posted on its OES web site the “prevailing wage 
determination policy guidance for nonagricultural immigration programs.” This document 
contains a description of how the wage rates are to be determined and provides both a 
check sheet for use in determining OES wage levels and the worksheet itself. It is noted 
at the outset that there are disconnects and inconsistencies between the text of the 
narrative and the actual worksheet. One suspects that the specific directives of the 
worksheet will take precedence. 
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 Under the heading of “policy guidance,” the document lists “prevailing wage 
factors.” Prevailing wage factors include: 
 

•  Nature of the Job Offered – the starting point for the analysis is the 
O*NET description that most accurately corresponds to the employer’s job offered. The 
SWA begins by entering the employer’s job title. However, the job title is not 
determinative, the job duties are determinative. For example, if an individual is called a 
marketing manager, but the duties are more like that of a market research analyst, then it 
is the job duties which should be determinative. 
 

•  If there are a combination of job duties, then the default is to the highest 
O*NET classification. For instance, if the position is that of a programmer analyst and 
there are job duties involved which are at the level of software engineer, then the default 
will be to that O*NET code and prevailing wage. 
 

•  Under II (B), the SWA is directed to make a prevailing wage determination 
of one of the four wage levels based on a comparison of the employer’s job 
requirements to the occupational requirements. Reference is made to the tasks, 
knowledge, skills and specific vocational preparation (education, training and 
experience) generally required for acceptable performance in the occupation. 
Thus, in general, the employer’s education, experience and special 
requirements will be compared to the normal occupational requirements. For 
each O*NET code there is a description contained within the online system of 
what is considered to be the normal occupational requirements. As discussed 
further below, a comparison of the requirements to the employer’s job 
description may be quite difficult. 

•  Again, the starting point is the correct O*NET-SOC occupational code 
classification. It is important to advocate for the most favorable classification. 

•  Level 1 wage rates are according to the narrative to be associated with 
positions where there is a basic understanding and the individual works under 
close supervision. This tracks the previous understanding of the Level 1 wage. 
The Labor Department’s mindset can be determined by the Labor 
Department’s observation that employer requests for foreign workers are 
frequently for fully qualified workers who possess special skills and that wage 
Level 1 would not apply to those situations. Clearly, there is a bias against a 
Level 1 determination. 

•  Level 2 wage rates are associated with positions where an individual acquires 
through education or experience a good understanding of the occupation and 
the tasks are moderately complex. The number of years of education and/or 
experience are those generally required as described in the 

O*NET job zones. The O*NET job zones are from one to five. The cases correspond to 
SVP levels. Most professional positions have O*NET codes of 4 or 5 (although some are 
as low as 3). 
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•  Level 3 wage rates are associated with a sound understanding of the 
occupation and performance of tasks requiring an exercise of judgment and 
may coordinate the activities of other staff. The requirement for years of 
experience or education at higher levels than indicated in the O*NET job 
zones indicate that a Level 3 wage should be considered. The key words 
associated with Level 3 are “lead”, “senior”, “head” or “chief.” 

•  Level 4 wage rates are assigned to job orders for individuals in occupations 
that plan and conduct work requiring judgment and independent evaluation. 
These employees have advanced skills and diversified knowledge including 
unusual and complex problem resolution. These individuals work largely 
independently and “generally have management and/or supervisory 
responsibilities.” 

 
 Again, it is important to keep in mind these narrative descriptions when actually 
applying the six-step prevailing wage determination process. These descriptions should 
provide key arguments for the appropriate wage level. 
 
 Once the correct O*NET classification is selected, the process begins with the 
entry of a number “1” on the worksheet. All occupations are obviously at least at a Level 
1 and that is the starting point. 
 
 Step 2 involves consideration of the experience section of the worksheet. This 
involves a comparison of the experience requirement in the O*NET job zone to the 
prevailing wage request form. If the employer’s experience requirement is at the low end 
of the SVP range there is an entry of “1” in the wage level column. If the experience 
requirement is at the high end of the wage level then a “2” is entered. If the request is 
greater than the SVP range (thus, requiring a business necessity), a “3” is entered. 
 
 This process in many cases will be relatively straightforward. In others, it will not. 
Presumably, if there is no experience required then there is no addition made.  However, 
that is not completely clear. 
 
 There will be many difficult issues. For instance, where there is an O*NET 4,  
which allows for an SVP of 6, but less than an SVP of 8, then presumably the maximum 
SVP is a 7. The SVP of 7 allows up to four years of combined education, training and 
experience. If the requirement is for two years or less of experience then presumably it is 
at the lower end of the wage range. If it is 3 or above, it is presumably at the higher end 
of the range. Whether this will be true in practice remains to be seen. 
 
 Step 3 involves completing the education section of the worksheet. Each O*NET 
classification contains an entry level educational requirement for the position. For 
instance, for engineers it is a bachelor’s degree. Thus, if the position requires a degree in 
excess of the entry level degree then there is an addition of “1.” For engineers, a master’s 
degree without any experience will take the position to a Level 2. If there is a Ph.D.  
required then the application goes to Level 3. 
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 Step 4 is the most difficult section as it involves a comparison of the special skills 
required by the employer and matching those to the O*NET task, work activities,  
knowledge and job zone examples. Again, there is access to the O*NET tasks, etc. by 
simply clicking on the O*NET job title. However, that is just the beginning of the 
process. The very generalized descriptions provided do not readily translate into an easy 
resolution of this issue. Again, good advocacy will involve an application of the 
generalized requirements in the O*NET descriptions to the more specific requirements.  
The SWA is directed that if the employer’s requirements are not listed in the O*NET 
sections then the SWA is to enter a “1” on the worksheet raising the prevailing wage 
level one level. 
 
 Taking the very common situation of a computer software engineer wherein the 
employer will require specific programming, tools, systems, etc. and comparing those 
requirements to the summary report for this occupation in the O*NET online is not a 
simple process. The system lists in general what are the tasks normally performed by a 
software engineer. The description includes design, develop and modifying software 
systems. Under knowledge, the individual will apply knowledge of computers and 
electronics including applications and programming. Further, under design, the individual 
will have knowledge of design techniques and tools, etc. Thus, a reasonable SWA analyst 
should conclude that the requirement of specific skills in programming, tools, etc. should 
not per se result in a one level increase in the prevailing wage. Only very unusual 
requirements not normally encompassed in the occupation should be the subject of a one 
level increase. 
 
 Step 5 is where licensure is required and is evidenced that the individual must 
independently perform all of the duties that come for the occupation. Workers are to be 
considered to be performing at least at Level 2. It is noted that a research fellow, worker 
in training or an intern would not receive the one level increase. Where the employer’s 
job offer requires an occupational certification then a “1” is to be entered on the 
worksheet or, if more than one certification is required, a two level increase is to be 
made. What exactly is meant by an occupational certification other than a license to 
practice the profession is unclear. 
 
 Finally, Step 6 involves a consideration whether there are supervisory duties. If 
there are any individuals supervised then it appears a one level increase should be made. 
There is an important exception made where supervision is a customary duty of the 
occupation, such as first line supervisors/managers. The employer’s job requirements for 
supervisory duties do not automatically warrant a determination of the highest wage 
level. 
 
 After completing all of the steps, the SWA analyst adds up the total of numbers 
entered to make the final determination. 
 
Summary 
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 The four level system is certainly an improvement over the old two level system. 
However, there are a number of issues outlined above which will have to be worked out 
in practice and it is suspected will vary greatly from state to state. The American 
Immigration Lawyers Association had opposed SWA involvement because of its 
concerns with such inconsistencies in a national program. However, the Department of 
Labor determined to utilize the SWA and we are, therefore, going to have to live with the 
issue of inconsistency from state to state. The appeal process does not promise to be 
particularly helpful given the lengths of time that could be expected before a certifying 
officer will make the initial appeal determination. A further appeal to BALCA promises 
to be extremely lengthy. 
 
There will be a learning curve for all of this in this process. Good Luck! 
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